argument regarding schedule issues, in
which the doctor yelled at the plaintiff
and physically intimidated him.” The
trial court allowed the plaintiff to present
expert testimony that the argument was
an episode of workplace bullying, and the
doctor was a workplace bully.” Although
the jury found for the doctor on the
intentional infliction of emotional dis-
tress claim, it awarded damages to plain-
tiff on the assault claim.

On appeal, the court considered
whether it was reversible error to allow a
witness to label the doctor as a workplace
bully. In reversing and remanding, the court
stated the expert’s testimony “allowed the
jury to infer that [the doctor] committed
assault because that is what ‘bullies’ do,” and
held that the probative value of that testi-
mony was substantially outweighed by the
danger of unfair prejudice.”

Americans With Disabilities Act
and Workers’ Compensation Laws

Employees who do not get along
with their supervisors have also attempt-
ed to use the Americans With Disabilities
Act (ADA)® and workers’ compensation
laws to support a claim that an alleged

bully created stress and anxiety requiring
accommodation and/or compensation.
For example, in Weiler v. Household
Finance Corporation, plaintiff requested
accommodation under the ADA after her
supervisor allegedly “raised his voice,
lunged across the table, and made her
very uncomfortable with his tone of voice
and sarcasm” during her annual perform-
ance review.” Plaintiff claimed that once
she told her employer that her supervisor
was causing her stress and anxiety, the
employer had a duty to transfer either her
or the supervisor in order to alleviate her
problems. Plaintiff also claimed she could
have returned to work under a different
supervisor. The court rejected these
claims, finding that plaintiff did not have
a recognized disability.*

Under California workers’ compen-
sation law, an employee who can demon-
strate that workplace bullying has caused
a psychiatric injury may be entitled to
compensation. Labor Code section
3208.3(b)(1) provides that a claimant
may receive compensation for a psychi-
atric injury if she can “demonstrate that
‘actual events of employment’ were the
‘predominant’ cause of the alleged psy-

Practical Ways to Deal
With Workplace Bullies

By Patricia C. Perez, Esq., SPHR

Whether or not states enact laws pro-
hibiting workplace bullying, this very real
and prevalent issue is one that all employ-
ees and employers should consider. The
consequences of workplace bullying—
both the emotional effects on the bullied
employee and the economic implications
to companies—are too high to ignore.
Perhaps more than any other aspect of
relationships at work, employers should
be less concerned here with their legal
requirements, and more with how deal-
ing with these claims is good for employ-
ees and business.

There are at least two sets of issues that
may arise when an employer has a work-
place bully in its ranks. The first is related
to the bully; the second is the effect that the

chiatric injury”*® The statute was amend-
ed in 1993 to require claimants “to estab-
lish objective evidence of harassment,
persecution, or other such basis for
alleged psychiatric injury.”* Claims for
psychiatric injury are “evaluated strictly”
“in order to ‘limit claims for psychiatric
benefits due to their proliferation and

3067

their potential for fraud and abuse.

Retaliation

Exercising protected rights under
Title VII, the FEHA, federal and state
labor laws, workers’ compensation laws
and other federal and state laws may form
the basis of a retaliation claim. Even
where an employee’s claim of harassment
or discrimination based on bullying
behavior fails, an employer that retaliates
against an employee whose underlying
complaint cannot be legally proven can
still be held liable for retaliation.” An
employee need only to show a causal con-
nection between the protected activity—
making a complaint or supporting a
complaint of harassment, actionable or
not—and an adverse employment
action.” A charge of retaliation may be
used to resuscitate claims of bullying that

Patti Perez, founder and President of Puente
Consulting (www.PuenteConsulting.com), is
an employment attorney and HR Consultant,
whose practice includes investigations, con-
flict resolution, training, workplace assess-
ments, and wage and hour audits. Ms. Perez
is Secretary of the Labor and Employment
Law Section's Executive Committee.

bully has on co-workers. Regardless of the
details, dealing with the situation swiftly,
fairly and consistently is the key.

ADVICE FOR DEALING WITH THE BULLY

Although it would be impossible to
analyze all of the psychological issues asso-
ciated with bullying behavior, it is clear
that bullies are adept at either covering up
their behavior (by doing their damage
behind the target’s back or in other sneaky
ways) or at cloaking their behavior behind
dishonest excuses. Regardless of how bul-
lies try to cover up or excuse their behav-
ior, it is critical for employers to deal with
this behavior, not only for the good of the
company and the bullies’ co-workers, but

also for the good of the bullies themselves.
So, what is an employer to do when faced
with bullying behavior?

+ First and foremost, deal with the prob-
lem. All too often, companies (or more
accurately, managers at companies)
simply fail to act—whether out of fear
(human nature being what it is, we
usually avoid conflict), wishful think-
ing that the behavior will simply stop
on its own if ignored, a feeling that this
is not “her problem,” or, more often
than not, just plain lack of courage to
do the right thing.

+ Do not reward the behavior. Another
common reason managers fail to act is
their belief that action on their part will
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may not have been actionable as claims of
hostile work environment or other dis-
criminatory harassment.”

CONCLUSION AND RECOMMENDATIONS

While a general law of civility in the
workplace has not been passed in
California, a national dialogue regarding
appropriate workplace behavior contin-
ues to evolve. Because nearly everyone
can fall within some protected status, and
there are various means of redress for
bullied employees under existing law, the
best approach for an employer with a
bully in the workplace is to treat him or
her as a harasser. Complaints of a hostile
workplace based on bullying behavior
should be immediately addressed
through a thorough and impartial inves-
tigation and prompt corrective action.
Employers should also include harass-
ment prevention as part of their AB 1825
sexual harassment training.” By taking
these steps, employers will go a long way
toward eliminating behavior that can
potentially create liability under the law,
as well as creating a more productive and
civilized work environment.

do no good. They believe that they
work for a company whose culture per-
mits bullying behavior. In fact, some
companies celebrate it." If this is the
case, then managers and human
resources professionals have little
power to stop the behavior; but, at the
very least, they should make clear to
senior management that the conse-
quences of failing to correct the behav-
ior are high—both from a business
perspective (low morale, low produc-
tivity, high turnover and a high likeli-
hood that others will also start
behaving badly) and potentially from a
legal perspective (in some cases the
bully herself will sue the company
alleging discrimination or retaliation,
and in other cases the employees
exposed to the bad behavior will claim
they have been subject to a “hostile
work environment,” and may be able to
creatively link the bully’s behavior to
some protected category).

+ Review company policies to make sure
they clearly set expectations about how
to behave at work. Although the compa-
ny may opt to have a specific policy cov-
ering bullying behavior, the more
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to bullying behavior, had serious per-
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been addressed), she did so in a way
that created more problems.

The senior manager began docu-
menting every mistake that the HR
Director made. She focused narrowly
on the advice of “document every-
thing,” but failed to be fair and use
common sense. Rather than providing
big-picture feedback about how the HR
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Director was failing to meet the expec-
tations of the job (both substantively
and in terms of her unacceptable
behavior), the senior manager focused
on minutia—citing every typographi-
cal error made in e-mails and memos,
reprimanding her for arriving a few
minutes late to some meetings and
vaguely saying she had a “bad attitude.”
The warning memos and meeting
notes read as though this senior man-
ager was on a warpath to “paper the
file” in order to justify the HR
Director’s eventual termination.

The HR Director alleged race dis-
crimination, using the senior manag-
er’s own memos against her in an
attempt to show both that the senior
manager had unreasonable expecta-
tions (after all, no previous manager
had criticized her performance or atti-
tude) and that the senior manager “had
it in for her,” having made the decision
to fire her long before carrying out the
termination. Thus, the senior manager,
although courageous enough to try to
tackle the problem, went about it in a
way that appeared unfair and poten-
tially created more problems.
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20.
21.

Kennedy and Congressman John
Lewis are supporting Senate Bill
2554, also knows as the Civil Rights
Act of 2008. Although the bill speaks
largely to historic protection of civil
rights, it also seeks to expand those
rights for employees and hold
employers increasingly accountable
for violations in the workplace.

See, e.g., the text of AB 1582; see also
New York AB No. 10291.
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(last visited March 18, 2008).

AB 1582.
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An employer must exercise “reason-

able care to prevent and promptly
correct” any form of harassing
behavior and show that the plaintiff
did not avail him or herself of the
preventative or corrective opportuni-
ties. Burlington Indus., Inc. v. Ellerth,

+ When instituting discipline, coaching

employees or implementing any cor-
rective measure, some common-sense
steps need to be taken, that are as
important in cases involving bullying
behavior as they are in any other
instance of an employee falling below
expectations. They include:

—  Setting clear expectations, and, if
possible, a recitation of how those
expectations have been communi-
cated to the employee.

— Listing specific ways in which
the employee fell below expecta-
tions (although, as noted above,
not in a way that appears to be
nit-picking).

— Listing the resources that the com-
pany and supervisor will provide
to help the employee succeed,
while providing enough time and
specificity for the employee to
improve. The company’s efforts
should be sincere.

— Obtaining a commitment from the
employee that she is willing to do
better.
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bing on creating a safe and
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ees. Res. No. 41-07 (adopted Jan. 23,
2007).

24. City of San Francisco Resolution

—  Checking for consistency in how
others who have behaved similarly,
regardless of rank, have been treated.

Dealing With Co-Workers
Affected by Jerks

In addition to dealing with the jerk

herself, employers also need to act in
order to protect the co-workers affected
by the jerk’s behavior. The measures that
employers can and should take to make
sure they are providing a fair and respect-
ful environment include:
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Truly resolving issues. We all know
that employers should promptly and
thoroughly investigate claims of
harassing behavior; however, many
employers fail to truly resolve the
issues. Often, an employer will find that
there was no egregious behavior or no
policy violation, and will stop there.

Taking meaningful steps. If there has
been behavior contrary to the compa-
ny’s expectations (e.g., respectful treat-
ment of all employees) that has caused
low morale or low productivity, or has
caused a real perception of unfairness in
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national origin.” 42 U.S.C. § 2000 et

the workplace, the employer should go
further than simply finding and report-
ing that there was no wrongful behavior.
And, to the extent the company believes
some corrective measures should be
implemented, it should go beyond pro-
viding additional training (although
this is a good place to start). For exam-
ple, the company should also look at its
complaint process—is it truly aimed at
creating an environment where employ-
ees will feel comfortable voicing their
concerns? Does the company have a his-
tory of addressing and resolving
employee relations issues? Do supervi-
sors understand their obligation to cre-
ate both a comfortable and respectful
environment while still maintaining
good business practices? Are supervisors
behaving fairly and creating a percep-
tion of fairness? Are supervisors consis-
tently providing employees with due
process when dealing with these issues
(i.e., is the process used to investigate
and resolve these issues fair and reason-
able)? Can the company mediate dis-
putes between employees before they
become a bigger problem?
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37. Oncale, supra, 523 U.S. at 80; see also

Meritor, supra 477 U.S. at 67 (the
“mere utterance of an . . . epithet
which engenders offensive feelings in
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Assessing workplace attitudes. In order
to have the opportunity to resolve issues
early on, companies should be proactive
about maintaining a healthy work envi-
ronment. To this end, conducting peri-
odic climate surveys to gauge
employees’ attitudes can go a long way
towards nipping problems in the bud.

Companies that want to stay compet-

itive understand that a key component to
success is a happy and productive employ-
ee base. Though it may not be possible to
avoid all bad behavior at work, companies
should implement good practices to pre-
vent bullying behavior from seriously
affecting the work environment.
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